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Author’s Note: A Belgian trial court judge issued an arrest warrant for the Democratic 
Republic of the Congo’s Minister of Foreign Affairs. Belgium’s arrest warrant was 
rooted in the Congolese defendant’s alleged human rights atrocities, which were 
prohibited by various human rights treaties.  

In the following key passages, the Court stated the rationale for Belgium’s 
violation of International Law—notwithstanding the heinous crimes allegedly committed 
by the Congo’s Foreign Minister—and the recognized exceptions, which were 
inapplicable in this particular case: 

 
Court’s (majority) Opinion:  
                                                              . . . 

58. The Court has carefully examined State practice, including national legislation 
and those few decisions of national higher courts, such as the House of Lords or the 
French Court of Cassation. It has been unable to deduce from this practice that there 
exists under customary international law any form of exception to the rule according 
immunity from criminal jurisdiction and inviolability to incumbent Ministers for Foreign 
Affairs, where they are suspected of having committed war crimes or crimes against 
humanity.  
 . . . 

60. The Court emphasizes, however, that the immunity from jurisdiction enjoyed 
by incumbent Ministers for Foreign Affairs does not mean that they enjoy impunity in 
respect of any crimes they might have committed, irrespective of their gravity. Immunity 
from criminal jurisdiction and individual criminal responsibility are quite separate 
concepts. While jurisdictional immunity is procedural in nature, criminal responsibility is 
a question of substantive law. Jurisdictional immunity may well bar prosecution for a 
certain period or for certain offences; it cannot exonerate the person to whom it applies 
from all criminal responsibility. 

61. Accordingly, the immunities enjoyed under international law by an incumbent 
or former Minister for Foreign Affairs do not represent a bar to criminal prosecution in 
certain circumstances.  

First, such persons enjoy no criminal immunity under international law in their 
own countries, and may thus be tried by those countries’ courts in accordance with the 
relevant rules of domestic law. 
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Secondly, they will cease to enjoy immunity from foreign jurisdiction if the State, 
which they represent or have represented decides to waive that immunity. 

Thirdly, after a person ceases to hold the office of Minister for Foreign Affairs, he 
or she will no longer enjoy all of the immunities accorded by international law in other 
States. Provided that it has jurisdiction under international law, a court of one State may 
try a former Minister for Foreign Affairs of another State in respect of acts committed 
prior or subsequent to his or her period of office, as well as in respect of acts committed 
during that period of office in a private capacity. 
           Fourthly, an incumbent or former Minister for Foreign Affairs may be subject to 
criminal proceedings before certain international criminal courts, where they have 
jurisdiction. Examples include the International Criminal Tribunal for the former 
Yugoslavia, and the International Criminal Tribunal for Rwanda, established pursuant to 
Security Council resolutions under Chapter VII of the United Nations Charter, and the 
future International Criminal Court created by the 1998 Rome Convention. The latter’s 
Statute expressly provides, in Article 27, paragraph 2, that “[i]mmunities or special 
procedural rules which may attach to the official capacity of a person, whether under 
national or international law, shall not bar the Court from exercising its jurisdiction over 
such a person.” 
                                                                        . . . 

71. The Court also notes that Belgium admits that the purpose of the international 
circulation of the disputed arrest warrant was “to establish a legal basis for the arrest of 
Mr. Yerodia ... abroad and his subsequent extradition to Belgium.” The Respondent 
maintains, however, that the enforcement of the warrant in third States was “dependent 
on some further preliminary steps having been taken” and that, given the “inchoate” 
quality of the warrant as regards third States, there was no “infringe[ment of] the 
sovereignty of the [Congo].” It further points out that no Interpol Red Notice was 
requested until 12 September 2001, when Mr. Yerodia no longer held ministerial office.  

The Court cannot subscribe to this view. As in the case of the warrant’s issue, its 
international circulation from June 2000 by the Belgian authorities, given its nature and 
purpose, effectively infringed Mr. Yerodia’s immunity as the Congo’s incumbent 
Minister for Foreign Affairs and was furthermore liable to affect the Congo’s conduct of 
its international relations. Since Mr. Yerodia was called upon in that capacity to 
undertake travel in the performance of his duties, the mere international circulation of the 
warrant, even in the absence of “further steps” by Belgium, could have resulted, in 
particular, in his arrest while abroad. The Court observes in this respect that Belgium 
itself cites information to the effect that Mr. Yerodia, “on applying for a visa to go to two 
countries, [apparently] learned that he ran the risk of being arrested as a result of the 
arrest warrant issued against him by Belgium,” adding that “[t]his, moreover, is what the 
[Congo] ... hints when it writes that the arrest warrant ‘sometimes forced Minister 
Yerodia to travel by roundabout routes’.” Accordingly, the Court concludes that the 
circulation of the warrant, whether or not it significantly interfered with Mr. Yerodia’s 
diplomatic activity, constituted a violation of an obligation of Belgium towards the 
Congo, in that it failed to respect the immunity of the incumbent Minister for Foreign 
Affairs of the Congo and, more particularly, infringed the immunity from criminal 
jurisdiction and the inviolability then enjoyed by him under international law. 
 . . . 
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SEPARATE OPINION OF PRESIDENT GUILLAUME 
 . . . 

15. ... The adoption of the United Nations Charter proclaiming the sovereign 
equality of States, and the appearance on the international scene of new States, born of 
decolonization, have strengthened the territorial principle. International criminal law has 
itself undergone considerable development and constitutes today an impressive legal 
corpus. It recognizes in many situations the possibility, or indeed the obligation, for a 
State other than that on whose territory the offence was committed to confer jurisdiction 
on its courts to prosecute the authors of certain crimes where they are present on its 
territory. International criminal courts have been created. But at no time has it been 
envisaged that jurisdiction should be conferred upon the courts of every State in the 
world to prosecute such crimes, whoever their authors and victims and irrespective of the 
place where the offender is to be found. To do this would, moreover, risk creating total 
judicial chaos. It would also be to encourage the arbitrary for the benefit of the powerful, 
purportedly acting as agent for an ill-defined “international community.” Contrary to 
what is advocated by certain publicists, such a development would represent not an 
advance in the law but a step backward. 
 


