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Yassin Abdullah Kadi & Al Barakaat International Foundation  
 

European Court of Justice 
(Grand Chamber) 3 September 2008 

 
<http://www.tamilnet.com/img/publish/2008/09/ecj-judgment0904.pdf> 

 
Author’s Note: American students will recognize the principles adopted by the European  
Court of Justice—in its decision overruling the Court of First Instance—as a restatement 
of the essentials of the U.S. Supreme Court decision in Fuentes v. Shevin, 407 U.S. 67 
(1972). The latter case addressed the fundamentals of the constitutional right to an 
opportunity to be heard, balanced against the governmental interest in delay for cases 
presenting the requisite state interest.   
 
Court Opinion: 

JUDGMENT 
  1. By their appeals, Mr Kadi and Al Barakaat International Foundation (‘Al 
Barakaat’) seek to have set aside the judgments of the Court of First Instance of the 
European Communities of 21 September 2005….  

2. By those judgments the Court of First Instance rejected the actions brought by 
Mr Kadi and Al Barakaat against Council Regulation (EC) No 881/2002 of 27 May 2002 
imposing certain specific restrictive measures directed against certain persons and entities 
associated with Usama bin Laden, the Al-Qaeda network and the Taliban, and repealing 
Council Regulation (EC) No 467/2001 prohibiting the export of certain goods and 
services to Afghanistan, strengthening the flight ban and extending the freeze of funds 
and other financial resources in respect of the Taliban of Afghanistan (‘the contested 
regulation’), in so far as that act relates to them. 
 

LEGAL CONTEXT 
3. Under Article 1(1) and (3) of the Charter of the United Nations, … the 

purposes of the United Nations are inter alia ‘[t]o maintain international peace and 
security’ and ‘[t]o achieve international cooperation in solving international problems of 
an economic, social, cultural, or humanitarian character….  

4. Under Article 24(1) and (2) of the Charter of the United Nations: 
 
    1. In order to ensure prompt and effective action by the United Nations, 
its Members confer on the Security Council primary responsibility for the 
maintenance of international peace and security, and agree that in carrying 
out its duties under this responsibility the Security Council acts on their 
behalf. 
     2. In discharging these duties the Security Council shall act in 
accordance with the Purposes and Principles of the United Nations. ... 

 
5. Article 25 of the Charter of the United Nations provides that ‘[t]he Members of 

the United Nations agree to accept and carry out the decisions of the Security Council in 
accordance with the present Charter.’  
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6. Articles 39, 41 and 48 of the Charter of the United Nations form part of 
Chapter VII thereof [textbook §9.2.B.], headed ‘Action with respect to threats to the 
peace, breaches of the peace, and acts of aggression.’ 

7. In accordance with Article 39 of the Charter of the United Nations: 
 
The Security Council shall determine the existence of any threat to the 
peace, breach of the peace, or act of aggression and shall make 
recommendations, or decide what measures shall be taken in accordance 
with Articles 41 and 42, to maintain or restore international peace and 
security. 

 
8. Article 41 of the Charter of the United Nations is worded as follows: 
 
The Security Council may decide what measures not involving the use of 
armed force are to be employed to give effect to its decisions, and it may 
call upon the Members of the United Nations to apply such measures. 
These may include complete or partial interruption of economic relations 
and of rail, sea, air, postal, telegraphic, radio, and other means of 
communication, and the severance of diplomatic relations. 
 
9. By virtue of Article 48(2) of the Charter of the United Nations, the decisions of 

the Security Council for the maintenance of international peace and security ‘shall be 
carried out by the Members of the United Nations directly and through their action in the 
appropriate international agencies of which they are members.’ 

10. Article 103 of the Charter of the United Nations states that ‘[i]n the event of a 
conflict between the obligations of the Members of the United Nations under the present 
Charter and their obligations under any other international agreement, their obligations 
under the present Charter shall prevail.’ 

 
BACKGROUND TO THE DISPUTES 

. . . 
13. On 15 October 1999 the Security Council adopted Resolution 1267 (1999), in 

which it, inter alia, condemned the fact that Afghan territory continued to be used for the 
sheltering and training of terrorists and planning of terrorist acts, reaffirmed its 
conviction that the suppression of international terrorism was essential for the 
maintenance of international peace and security and deplored the fact that the Taliban 
continued to provide safe haven to Usama bin Laden and to allow him and others 
associated with him to operate a network of terrorist training camps from territory held by 
the Taliban and to use Afghanistan as a base from which to sponsor international terrorist 
operations. 

14. In the second paragraph of the resolution the Security Council demanded that 
the Taliban should without further delay turn Usama bin Laden over to appropriate 
authorities in a country where he has been indicted, or to appropriate authorities in a 
country where he will be arrested and effectively brought to justice. In order to ensure 
compliance with that demand, paragraph 4(b) of Resolution 1267 (1999) provides that all 
the States must, in particular, ‘freeze funds and other financial resources, including funds 
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derived or generated from property owned or controlled directly or indirectly by the 
Taliban, or by any undertaking owned or controlled by the Taliban … and ensure that 
neither they nor any other funds or financial resources so designated are made available, 
by their nationals or by any persons within their territory, to or for the benefit of the 
Taliban or any undertaking owned or controlled, directly or indirectly, by the Taliban, 
except as may be authorised by the Committee on a case-by-case basis on the grounds of 
humanitarian need.’ 

. . . 
16. Taking the view that action by the Community was necessary in order to 

implement Resolution 1267 (1999), on 15 November 1999 the Council adopted Common 
Position 1999/727/CFSP concerning restrictive measures against the Taliban.  

17. Article 2 of that Common Position prescribes the freezing of funds and other 
financial resources held abroad by the Taliban under the conditions set out in Security 
Council Resolution 1267 (1999). 

18. On 14 February 2000, on the basis of Articles 60 EC and 301 EC, the Council 
adopted Regulation (EC) No 337/2000 concerning a flight ban and a freeze of funds and 
other financial resources in respect of the Taliban of Afghanistan. 

19. On 19 December 2000 the Security Council adopted Resolution 1333 (2000), 
demanding, inter alia, that the Taliban should comply with Resolution 1267 (1999), and, 
in particular, that they should cease to provide sanctuary and training for international 
terrorists and their organisations and turn Usama bin Laden over to appropriate 
authorities to be brought to justice. The Security Council decided, in particular, to 
strengthen the flight ban and freezing of funds imposed under Resolution 1267 (1999). 

20. Accordingly, paragraph 8(c) of Resolution 1333 (2000) provides that the 
States are, inter alia, ‘[t]o freeze without delay funds and other financial assets of Usama 
bin Laden and individuals and entities associated with him as designated by the 
[Sanctions Committee], including those in the Al-Qaeda organisation, and including 
funds derived or generated from property owned or controlled directly or indirectly by 
Usama bin Laden and individuals and entities associated with him, and to ensure that 
neither they nor any other funds or financial resources are made available, by their 
nationals or by any persons within their territory, directly or indirectly for the benefit of 
Usama bin Laden, his associates or any entities owned or controlled, directly or 
indirectly, by Usama bin Laden or individuals and entities associated with him including 
the Al-Qaeda organization.’ 

21. In the same provision, the Security Council instructed the Sanctions 
Committee [textbook §9.2.B.] to maintain an updated list, based on information provided 
by the States and regional organisations, of the individuals and entities designated as 
associated with Usama bin Laden, including those in the Al-Qaeda organisation. 

                                                      . . . 
23. Taking the view that action by the European Community was necessary in 

order to implement that resolution, on 26 February 2001 the Council adopted Common 
Position 2001/154/CFSP concerning additional restrictive measures against the Taliban 
and amending Common Position 2.  

24. Article 4 of that common position provides: 
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Funds and other financial assets of Usama bin Laden and individuals and 
entities associated with him, as designated by the Sanctions Committee, 
will be frozen, and funds or other financial resources will not be made 
available to Usama bin Laden and individuals or entities associated with 
him as designated by the Sanctions Committee, under the conditions set 
out in [Resolution 1333 (2000)]. 

 
25. On 6 March 2001, on the basis of Articles 60 EC and 301 EC, the Council 

adopted Regulation (EC) No 467/2001 prohibiting the export of certain goods and 
services to Afghanistan, strengthening the flight ban and extending the freeze of funds 
and other financial resources in respect of the Taliban of Afghanistan. 

. . . 
 31. On 17 October and 9 November 2001 the Sanctions Committee published two 
new additions to its summary list, including in particular the names of the following 
entity and person: 
 

– ‘Al-Qadi, Yasin (A.K.A. Kadi, Shaykh Yassin Abdullah; A.K.A. Kahdi, 
Yasin), Jeddah, Saudi Arabia’, and 
– ‘Barakaat International Foundation, Box 4036, Spånga, Stockholm, 
Sweden; Rinkebytorget 1, 04, Spånga, Sweden.’ 

 
. . . 

35. Taking the view that action by the Community was necessary in order to 
implement that resolution, on 27 May 2002 the Council adopted Common Position 
2002/402/CFSP concerning restrictive measures against Usama bin Laden, members of 
the Al-Qaeda organisation and the Taliban and other individuals, groups, undertakings 
and entities associated with them…. Article 3 of that Common Position prescribes, inter 
alia, the continuation of the freezing of the funds and other financial assets or economic 
resources of the individuals, groups, undertakings and entities referred to in the list drawn 
up by the Sanctions Committee in accordance with Security Council Resolutions 1267 
(1999) and 1333 (2000). 
  36. On 27 May 2002 the [E.C.] Council adopted the contested regulation on the 
basis of Articles 60 EC, 301 EC and 308 EC. 

37. According to the fourth recital in the preamble to that regulation, the measures 
laid down by, inter alia, [U.N.S.C.] Resolution 1390 (2002) fall within the scope of the 
[E.U.] Treaty and, ‘therefore … Community legislation is necessary to implement the 
relevant decisions of the Security Council as far as the territory of the Community is 
concerned.’ 

. . . 
41. On 20 December 2002 the Security Council adopted Resolution 1452 (2002), 

intended to facilitate the implementation of counter-terrorism obligations.  
. . . 
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THE ACTIONS BEFORE THE COURT OF FIRST INSTANCE  
AND THE JUDGMENTS UNDER APPEAL 

. . . 
46. By applications lodged at the Registry of the Court of First Instance, Mr Kadi 

and Al Barakaat both brought actions seeking annulment of [the E.C.] Regulation[s].  
. . . 

49. In support of his claims, Mr Kadi put forward in his application before the 
Court of First Instance three grounds of annulment alleging, in essence, breaches of his 
fundamental rights. The first alleges breach of the right to be heard, the second, breach of 
the right to respect for property and of the principle of proportionality, and the third, 
breach of the right to effective judicial review. 

50. For its part, Al Barakaat based its claims on three grounds of annulment: the 
first alleges that the Council was incompetent to adopt the contested regulation, the 
second alleges infringement of Article 249 EC and the third alleges breach of its 
fundamental rights.  
 

[1.] As regards the Council’s competence concerning the adoption of the 
contested regulation 

. . . 
 55. … [T]he Court of First Instance held that, just as economic or financial 
sanctions may legitimately be directed specifically at the rulers of a third country, rather 
than at the country as such, they may be directed at the persons or entities associated with 
those rulers or directly or indirectly controlled by them, wherever they may be. 

. . . 
65. The Court of First Instance held … that the [E.C.] Council was competent to 

adopt the contested regulation which sets in motion in the Community the economic and 
financial sanctions provided for by Common Position 2002/402. 

. . . 
[2.] Concerning respect of certain fundamental rights 
 
73. As regards, last, the pleas alleging, in both cases, breach of the applicants’ 

fundamental rights, the Court of First Instance considered it appropriate to consider, in 
the first place, the relationship between the international legal order under the United 
Nations and the domestic or Community legal order, and also the extent to which the 
exercise by the Community and its Member States of their powers is bound by 
resolutions of the Security Council adopted under Chapter VII of the Charter of the 
United Nations. This consideration would effectively determine the scope of 
the review of lawfulness, particularly having regard to fundamental rights, which that 
court must carry out in respect of the Community acts giving effect to such [U.N. 
Security Council] resolutions. It is only if it should find that they fall within the scope of 
its judicial review and that they are capable of leading to annulment of the contested 
regulation that the Court of First Instance would have to rule on those alleged breaches. 

74. Examining first the relationship between the international legal order under 
the United Nations and the domestic legal orders or the Community legal order, the Court 
of First Instance ruled that, from the standpoint of international law, the Member States, 
as Members of the United Nations, are bound to respect the principle of the primacy of 
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their obligations ‘under the Charter’ of the United Nations, enshrined in Article 103 
thereof, which means, in particular, that the obligation, laid down in Article 25 of the 
Charter, to carry out the decisions of the Security Council prevails over any other 
obligation they may have entered into under an international agreement. 

75. According to the Court of First Instance, that obligation of the Member States 
to respect the principle of the primacy of obligations undertaken by virtue of the Charter 
of the United Nations is not affected by the EC Treaty, for it is an obligation arising from 
an agreement concluded before the [E.C.] Treaty…. 

76. The Court of First Instance concluded that resolutions adopted by the Security 
Council under Chapter VII of the Charter of the United Nations are binding on all the 
Member States of the Community which must therefore, in that capacity, take all 
measures necessary to ensure that those resolutions are put into effect and may, and 
indeed must, leave unapplied any provision of Community law, whether a provision of 
primary law or a general principle of Community law, that raises any impediment to the 
proper performance of their obligations under that Charter. 

77. However, according to the Court of First Instance, the mandatory nature of 
those resolutions stemming from an obligation under international law does not bind the 
Community, for the latter is not, as such, directly bound by the Charter of the United 
Nations, not being a Member of the United Nations, or an addressee of the resolutions of 
the Security Council, or the successor to the rights and obligations of the Member States 
for the purposes of public international law. 

. . . 
79. In that regard, the Court of First Instance … held that, in so far as under the 

EC Treaty the Community has assumed powers previously exercised by Member States 
in the area governed by the Charter of the United Nations, the provisions of that Charter 
have the effect of binding the Community. 

80. In the following paragraph in those judgments, the Court of First Instance 
concluded, first, that the Community may not infringe the obligations imposed on its 
Member States by the Charter of the United Nations or impede their performance and, 
second, that in the exercise of its powers it is bound, by the very Treaty by which it was 
established, to adopt all the measures necessary to enable its Member States to fulfil 
those [U.N. Charter] obligations. 

81. Being thus called upon, in the second place, to determine the scope of the 
review of legality, especially in the light of fundamental rights, that it must carry out 
concerning Community measures giving effect to resolutions of the Security Council, 
such as the contested regulation, the Court of First Instance first recalled ... that, 
according to case-law, the European Community is based on the rule of law, inasmuch as 
neither its Member States nor its institutions can avoid review of the question whether 
their acts are in conformity with the basic constitutional charter, the EC Treaty, which 
established a complete system of legal remedies and procedures designed to enable the 
Court of Justice to review the legality of acts of [all] the institutions. 

82. … [T]he Court of First Instance considered, however, that the question arising 
in the cases before it was whether there exist any structural limits, imposed by general 
international law or by the EC Treaty itself, on that judicial review. 

83. In that connection the Court of First Instance recalled … that the contested 
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regulation, adopted in the light of Common Position 2002/402, constitutes the 
implementation at Community level of the obligation placed on the Member States of the 
Community, as Members of the United Nations, to give effect, if appropriate by means of 
a Community act, to the sanctions against Usama bin Laden, members of the Al-Qaeda 
network and the Taliban and other associated individuals, groups, undertakings and 
entities, which have been decided and later strengthened by several resolutions of the 
Security Council adopted under Chapter VII of the Charter of the United Nations. 

. . . 
89. Firstly, with particular regard to the alleged breach of the fundamental right to 

respect for property, the Court of First Instance considered … that it fell to be assessed 
whether the freezing of funds provided for by the contested regulation … infringed the 
applicant’s fundamental rights.  

90. … [T]he Court of First Instance decided that such was not the case, measured 
by the standard of universal protection of the fundamental rights of the human person. 

. . . 
92. … [T]he Court of First Instance held, in addition, that the freezing of funds 

did not constitute an arbitrary, inappropriate or disproportionate interference with the 
right to private property of the persons concerned and could not, therefore, be regarded as 
contrary to jus cogens, having regard to the following facts: 

 
– the measures in question pursue an objective of fundamental public 
interest for the international community, that is to say, the campaign 
against international terrorism, and the United Nations are entitled to 
undertake protective action against the activities of terrorist organisations; 
– freezing of funds is a temporary precautionary measure which, unlike 
confiscation, does not affect the very substance of the right of the persons 
concerned to property in their financial assets but only the use thereof;  
– the resolutions of the Security Council at issue provide for a means of 
reviewing, after certain periods, the overall system of sanctions; 
– those resolutions set up a procedure enabling the persons concerned to 
present their case at any time to the Sanctions Committee for review, 
through the Member State of their nationality or that of their residence. 

 
93. As regards, secondly, the alleged breach of the right to be heard, and more 

particularly, first, the applicants’ alleged right to be heard by the Community institutions 
before the contested regulation had been adopted, the Court of First Instance held as 
follows … : 
 

  In this instance, as is apparent from the preliminary observations 
above on the relationship between the international legal order under the 
United Nations and the Community legal order, the Community 
institutions were required to transpose into the Community legal order 
resolutions of the Security Council and decisions of the Sanctions 
Committee that in no way authorised them, at the time of actual 
implementation, to provide for any Community mechanism whatsoever 
for the examination or re-examination of individual situations, since both 
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the substance of the measures in question and the mechanisms for re-
examination … fell wholly within the purview of the Security Council and 
its Sanctions Committee. As a result, the Community institutions had no 
power of investigation, no opportunity to check the matters taken to be 
facts by the Security Council and the Sanctions Committee, no discretion 
with regard to those matters and no discretion either as to whether it was 
appropriate to adopt sanctions vis-à-vis the applicants [italics added]. The 
principle of Community law relating to the right to be heard cannot apply 
in such circumstances, where to hear the person concerned could not in 
any case lead the institution to review its position. 
 
94. The Court of First Instance concluded … that the [E.C.] Council was not 

obliged to hear the applicant on the subject of his inclusion in the list of persons and 
entities affected by the sanctions, in the context of the adoption and implementation of 
the contested regulation and … the Council was not obliged to hear the applicants before 
the contested regulation was adopted. 

95. With regard, second, to breach of the applicants’ alleged right to be heard by 
the Sanctions Committee in connection with their inclusion in the summary list, the Court 
of First Instance held … that no such right was provided for by the Security Council’s 
resolutions at issue [italics added]. 

96. It further held … that no mandatory rule of public international law requires a 
prior hearing for the persons concerned in circumstances such as those of the case in 
point. 

97. The Court of First Instance observed, moreover, that although the resolutions 
of the Security Council concerned and the subsequent regulations that put them into 
effect in the Community do not provide for any right of audience for individual persons, 
they nevertheless set up a mechanism for the re-examination of individual cases, by 
providing that the persons concerned may address a request to the Sanctions Committee, 
through their national authorities, in order either to be removed from the summary list or 
to obtain exemption from the freezing of funds. 

. . . 
102. Having regard to those considerations, the Court of First Instance held … 

that the applicants’ plea alleging breach of the right to be heard must be rejected. 
103. Lastly, with regard to the plea alleging breach of the right to effective 

judicial review, the Court of First Instance found … there is no judicial remedy available 
to the applicant, the Security Council not having thought it advisable to establish an 
independent international court responsible for ruling, in law and on the facts, in 
actions brought against individual decisions taken by the Sanctions Committee’ [italics 
added]. 

. . . 
THE GROUNDS OF CHALLENGE TO THE JUDGMENTS UNDER APPEAL 

. . . 
119. By order of 13 November 2007 the President of the Court [European Court 

of Justice] ordered the name of Ahmed Ali Yusuf to be struck from the Court’s register in  
response to his abandonment of the appeal that he had brought jointly with Al Barakaat. 



 9

120. The [remaining] parties and the Advocate General having been heard in this 
regard, it is appropriate, on account of the connection between them, to join the present 
cases for the purposes of the judgment.  

. . . 
333. It is appropriate to examine, first, the claims made by Mr Kadi and Al 

Barakaat with regard to the breach of the rights of the defence, in particular the right to be 
heard, and of the right to effective judicial review, caused by the measures for the 
freezing of funds as they were imposed on the appellants by the contested regulation. 

334. In this regard, in the light of the actual circumstances surrounding the 
inclusion of the appellants’ names in the list of persons and entities covered by the 
restrictive measures contained in Annex I to the contested regulation, it must be held that 
the rights of the defence, in particular the right to be heard, and the right to effective 
judicial review of those rights, were patently not respected. 

335. According to settled case-law, the principle of effective judicial protection is 
a general principle of Community law stemming from the constitutional traditions 
common to the Member States, which has been enshrined in Articles 6 and 13 of the 
ECHR [European Convention on Human Rights], this principle having furthermore been 
reaffirmed by Article 47 of the Charter of fundamental rights of the European Union, 
proclaimed on 7 December 2000 in Nice.  

. . . 
337. Observance of that obligation to communicate the grounds [of such adverse 

action] is necessary both to enable the persons to whom restrictive measures are 
addressed to defend their rights in the best possible conditions and to decide, with full 
knowledge of the relevant facts, whether there is any point in their applying to the 
Community judicature … and to put the latter fully in a position in which it may carry out 
the review of the lawfulness of the Community measure in question which is its duty 
under the EC Treaty. 

338. So far as concerns the rights of the defence, in particular the right to be 
heard, with regard to restrictive measures such as those imposed by the contested 
regulation, the Community authorities cannot be required to communicate those grounds 
before the name of a person or entity is entered in that list for the first time. 

339. As the Court of First Instance stated …, such prior communication would be 
liable to jeopardise the effectiveness of the freezing of funds and resources imposed by 
that regulation. 

340. In order to attain the objective pursued by that regulation, such measures 
must … take advantage of a surprise effect and … apply with immediate effect.     

. . . 
342. In addition, with regard to a Community measure intended to give effect to a 

resolution adopted by the Security Council in connection with the fight against terrorism, 
overriding considerations to do with safety or the conduct of the international relations of 
the Community and of its Member States may militate against the communication of 
certain matters to the persons concerned and, therefore, against their being heard on 
those matters.  

343. However, that does not mean, with regard to the principle of effective 
judicial protection, that restrictive measures such as those imposed by the contested 
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regulation escape all review by the Community judicature once it has been claimed that 
the act laying them down concerns national security and terrorism. 

344. In such a case, it is none the less the task of the Community judicature to 
apply, in the course of the judicial review it carries out, techniques which accommodate, 
on the one hand, legitimate security concerns about the nature and sources of information 
taken into account in the adoption of the act concerned and, on the other, the need to 
accord the individual a sufficient measure of procedural justice…. 

345. In the circumstances, the inevitable conclusion is, first of all, that neither the 
contested regulation nor Common Position 2002/402 … provides for a procedure for 
communicating the evidence justifying the inclusion of the names of the persons 
concerned in Annex I to that regulation and for hearing those persons, either at the same 
time as that inclusion or later [or at any time]. 

346. It has next to be pointed out that the Council at no time informed the 
appellants of the evidence adduced against them that allegedly justified the inclusion of 
their names for the first time in Annex I to the contested regulation and, consequently, the 
imposition of the restrictive measures laid down by the latter. 

347. It is not indeed denied that no information was supplied in that connection to 
the appellants, … their names being mentioned for the first time in a list of persons, 
entities or bodies to whom and to which a measure freezing funds applies, in the 
contested regulation or at some later stage. 

348. Because the [European] Council neither communicated to the appellants the 
evidence used against them to justify the restrictive measures imposed on them nor 
afforded them the right to be informed of that evidence within a reasonable period after 
those measures were enacted, the appellants were not in a position to make their point of 
view in that respect known to advantage. Therefore, the appellants’ rights of defence, in 
particular the right to be heard, were not respected. 

. . . 
350. Last, it must be stated that that infringement has not been remedied in the 

course of these actions. Indeed, … no evidence of that kind may be the subject of 
investigation by the Community judicature, [so] the Council … has … no evidence to 
that effect. 

. . . 
352. It must, therefore, be held that the contested regulation, in so far as it 

concerns the appellants, was adopted without any guarantee being given as to the 
communication of the [potential] inculpatory evidence against them or as to their being 
heard in that connection, so that it must be found that that regulation was adopted 
according to a procedure in which the appellants’ rights of defence were not observed, 
which has had the further consequence that the principle of effective judicial protection 
has been infringed.  

353. It follows from all the foregoing considerations that the pleas in law raised 
by Mr Kadi and Al Barakaat in support of their actions for annulment of the contested 
regulation and alleging breach of their rights of defence, especially the right to be heard, 
and of the principle of effective judicial protection, are well founded. 

354. Second, the Court will now examine the plea raised by Mr Kadi with regard 
to breach of the right to respect for property entailed by the freezing measures imposed 
on him by virtue of the contested regulation. 
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. . . 
359. The question therefore arises whether that restriction of the exercise of Mr 

Kadi’s right to property can be justified. 
 360. In this respect, according to the case-law of the European Court of Human 
Rights, there must also exist a reasonable relationship of proportionality between the 
means employed and the aim sought to be realised. The Court must determine whether a 
fair balance has been struck between the demands of the public interest and the interest 
of the individuals concerned [italics added]. In so doing, the Court recognises that the 
legislature enjoys a wide margin of appreciation, with regard both to choosing the means 
of enforcement and to ascertaining whether the consequences of enforcement are justified 
in the public interest for the purpose of achieving the object of the law in question. 

. . . 
363. With reference to an objective of general interest as fundamental to the 

international community as the fight by all means, in accordance with the Charter of the 
United Nations, against the threats to international peace and security posed by acts of 
terrorism, the freezing of the funds, financial assets and other economic resources of the 
persons identified by the Security Council or the Sanctions Committee as being 
associated with Usama bin Laden, members of the Al-Qaeda organisation and the Taliban 
cannot per se be regarded as inappropriate or disproportionate. 

. . . 
 366. It must therefore be found that the restrictive measures imposed by the 
contested regulation constitute restrictions of the right to property which might, in 
principle, be justified. 
 367. … [But] it must be considered whether, when that regulation was applied to 
Mr Kadi, his right to property was respected in the circumstances of the case. 

368. It is to be borne in mind in this respect that the applicable procedures must 
also afford the person concerned a reasonable opportunity of putting his case to the 
competent authorities [after the property is frozen]. … 

369. The contested regulation, in so far as it concerns Mr Kadi, was adopted 
without furnishing any guarantee enabling him to put his case to the competent 
authorities, in a situation in which the restriction of his property rights must be regarded 
as significant, having regard to the general application and actual continuation of the 
freezing measures affecting him. 

370. It must therefore be held that, in the circumstances of the case, the 
imposition of the restrictive measures laid down by the contested regulation in respect of 
Mr Kadi, by including him in the list contained in Annex I to that regulation, constitutes 
an unjustified restriction of his right to property. 

371. The plea raised by Mr Kadi that his fundamental right to respect for property 
has been infringed is therefore well founded. 

372. It follows from all the foregoing that the contested regulation, so far as it 
concerns the appellants, must be annulled. 

. . . 
374. [However,] … it cannot be excluded that, on the merits of the case, the 

imposition of those measures on the appellants may … [ultimately] prove to be justified. 
375. Having regard to those considerations, the effects of the contested regulation, 

in so far as it includes the names of the appellants in the list forming Annex I thereto, 
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must … be maintained for a brief period to be fixed in such a way as to allow the Council 
to remedy the infringements found, but which also takes due account of the considerable 
impact of the restrictive measures concerned on the appellants’ rights and freedoms. 

376. In those circumstances, Article 231 EC will be correctly applied in 
maintaining the effects of the contested regulation … for a period that may not exceed 
three months running from the date of delivery of this judgment. 

. . . 
On those grounds, the Court (Grand Chamber) hereby: 

1. Sets aside the judgments of the Court of First Instance of the European 
Communities …; 

2. Annuls Council Regulation (EC) No 881/2002 of 27 May 2002 imposing 
certain specific restrictive measures directed against certain persons and entities 
associated with Usama bin Laden, the Al-Qaeda network and the Taliban, and repealing 
Council Regulation (EC) No 467/2001 prohibiting the export of certain goods and 
services to Afghanistan, strengthening the flight ban and extending the freeze of funds 
and other financial resources in respect of the Taliban of Afghanistan, in so far as it 
concerns Mr Kadi and the Al Barakaat International Foundation [italics added]; 

3. Orders the effects of Regulation No 881/2002 to be maintained, so far as 
concerns Mr Kadi and the Al Barakaat International Foundation, for a period that may 
not exceed three months running from the date of delivery of this judgment; 

. . . 


