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Case Concerning The Arrest Warrant of 11 April 2000
(Democratic Republic of the Congo v. Belgium) 

INTERNATIONAL COURT OF JUSTICE
Genera l List No. 121 (14 February 2002) 

Author’s Note: Belgium passed a law which triggered the broadest possible basis for a
national application of universal jurisdiction–entitled the 1993 Law Concerning Grave
Breaches of International Humanitarian Law. The majority of the International Court of
Justice, in the Chapter 2 Belgian Arrest Warrant case, decided that the Congo’s Minister
of  Foreign Affairs was immune from prosecution for genocide because of his position as
a high official in his government. 

The ICJ majority opinion did not address the universal jurisdiction issue, looming
just beneath this unscathed legal terrain. The Court’s French president did, however,
using this opportunity to address Belgium’s attempted exercise of universal jurisdiction.
Not long after, Belgium changed its universal jurisdiction legislation.      

Court’s Opinion: 

SEPARATE OPINION OF PRESIDENT GUILLAUME

1. I fully subscribe to the Judgment rendered by the Court. I believe it useful
however to set out my position on one question which the Judgment has not addressed:
whether the Belgian judge had jurisdiction to issue an international arrest warrant against
Mr. Yerodia Ndombasi on 11 April 2000. 

This question was raised in the Democratic Republic of the Congo’s Application
instituting proceedings. The Congo maintained that the arrest warrant violated not only
Mr. Yerodia’s immunity as Minister for Foreign Affairs but also “the principle that a
State may not exercise its authority on the territory of another State”. It accordingly
concluded that the universal jurisdiction which the Belgian State had conferred upon
itself pursuant to Article 7 of the Law of 16 June 1993, as amended on 10 February 1999,
was in breach of international law and that the same was therefore true of the disputed
arrest warrant.

The Congo did not elaborate on this [universal jurisdiction] line of argument
during the oral proceedings and did not include it in its final submissions. Thus, the Court
could not rule on this point in the operative part of its Judgment. It could, however, have
addressed certain aspects of the question of universal jurisdiction in the reasoning for its
decision. . . .

That would have been a logical approach; a court’s jurisdiction is a question
which it must decide before considering the immunity of those before it. In other words,
there can only be immunity from jurisdiction where there is jurisdiction [to hear the case
from its commencement]. Moreover, this is an important and controversial issue,
clarification of which would have been in the interest of all States, including Belgium in
particular. I believe it worthwhile to provide such clarification here.

2. The Belgian Law of 16 June 1993, as amended by the Law of 10 February
1999, aims at punishing serious violations of international humanitarian law [text §10.6].
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It covers certain violations of the Geneva Conventions of 12 August 1949 and of
Protocols I and II of 8 June 1977 additional to those Conventions. It also extends to
crimes against humanity, which it defines in the terms used in the Rome Convention of
17 July 1998 [International Criminal Court]. Article 7 of the Law adds that “[t]he Belgian
courts shall have jurisdiction in respect of the offences provided for in the present Law,
wheresoever they may have been committed”.

3. The disputed arrest warrant accuses Mr. Yerodia of grave breaches of the
Geneva Conventions and of crimes against humanity. It states that under Article 7 . . .
perpetrators of those offences “fall under the jurisdiction of the Belgian courts, regardless
of their nationality or that of the victims”. It adds that “the Belgian courts have
jurisdiction even if the accused (Belgian or foreign) is not found in Belgium”. It states
that “[i]n the matter of humanitarian law, the lawmaker’s intention was thus to derogate
from the principle of the territorial character of criminal law, in keeping with the
provisions of the four Geneva Conventions and of Protocol I”. It notes that “the
Convention of 10 December 1984 against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment [is] to be viewed in the same way, recognizing the
legitimacy of extra-territorial jurisdiction. . . . It concludes on these bases that the Belgian
courts have jurisdiction. [In para. 6 below, Judge Guillaume disputes this Article 7
assertion that theses treaties provide for universal jurisdiction.]

4. In order to assess the validity of this reasoning, the fundamental principles of
international law governing States’ exercise of their criminal jurisdiction should first be
reviewed. 

The primary aim of the criminal law is to enable punishment in each country of
offences committed in the national territory. That territory is where evidence of the
offence can most often be gathered. That is where the offence generally produces its
effects. Finally, that is where the punishment imposed can most naturally serve as an
example. Thus, the Permanent Court of International Justice observed as far back as 1927
that “in all systems of law the principle of the territorial character of criminal law is
fundamental.”1 

The question has, however, always remained open whether States other than the
territorial State have concurrent jurisdiction to prosecute offenders. A wide debate on this
subject began as early as the foundation in Europe of the major modern States. Some
writers, like Covarruvias and Grotius, pointed out that the presence on the territory of a
State of a foreign criminal peacefully enjoying the fruits of his crimes was intolerable.
They therefore maintained that it should be possible to prosecute perpetrators of certain
particularly serious crimes not only in the State on whose territory the crime was
committed but also in the country where they sought refuge. In their view, that country
was under an obligation to arrest, followed by extradition or prosecution. . . .

Beginning in the eighteenth century however, this school of thought favouring
universal punishment was challenged by another body of opinion, one opposed to such
punishment and exemplified notably by Montesquieu, Voltaire and Jean-Jacques
Rousseau. Their views found expression in terms of criminal law in the works of
Beccaria, who stated in 1764 that “judges are not the avengers of humankind in general.
. . . A crime is punishable only in the country where it was committed.”
                                                          
1 “Lotus”, Judgment No. 9, 1927, P.C.I.J., SERIES A, NO. 10, p. 20. 
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Enlightenment philosophy inspired the lawmakers of the Revolution and
nineteenth century law. Some went so far as to push the underlying logic to its
conclusion, and in 1831 Martens could assert that “the lawmaker’s power [extends] over
all persons and property present in the State” and that “the law does not extend over other
States and their subjects”. A century later, Max Huber echoed that assertion when he
stated in 1928, in the Award in the Island of Palmas case, that a State has “exclusive
competence in regard to its own territory.”2

In practice, . . . classic international law does not exclude a State’s power in some
cases to exercise its judicial jurisdiction over offences committed abroad. But as the
Permanent Court stated, once again in the “Lotus” case, the exercise of that jurisdiction
is not without its limits. Under the law as classically formulated, a State normally has
jurisdiction over an offence committed abroad only if the offender, or at the very least the
victim, has the nationality of that State or if the crime threatens its internal or external
security. Ordinarily, States are without jurisdiction over crimes committed abroad as
between foreigners.

5. Traditionally, customary international law did, however, recognize one case of
universal jurisdiction, that of piracy. In more recent times, Article 19 of the Geneva
Convention on the High Seas of 29 April 1958 and Article 105 of the Montego Bay
Convention of 10 December 1982 have provided: 

On the high seas, or in any other place outside the jurisdiction of any
State, every State may seize a pirate ship or aircraft . . . and arrest the
persons and seize the property on board. The courts of the State which
carried out the seizure may decide upon the penalties to be imposed.

Thus, under these conventions, universal jurisdiction is accepted in cases of
piracy because piracy is carried out on the high seas, outside all State territory. However,
even on the high seas, classic international law is highly restrictive, for it recognizes
universal jurisdiction only in cases of piracy and not of other comparable crimes which
might also be committed outside the jurisdiction of coastal States, such as trafficking in
slaves,3 or in narcotic drugs or psychotropic substances. 4

6. The drawbacks of this approach became clear at the beginning of the twentieth
century in respect of currency counterfeiting, and the Convention of 20 April 1929,
prepared within the League of Nations, marked a certain development in this regard. That
Convention enabled States to extend their criminal legislation to counterfeiting crimes
involving foreign currency. It added that “[f]oreigners who have committed abroad” any
offence referred to in the Convention “and who are in the territory of a country whose
                                                          
2 UNITED NATIONS REPORTS OF INTERNATIONAL ARBITRAL AWARDS (RIAA), Vol. II, Award of 4 April
1928, p. 838.

3  See the Geneva Slavery Convention of 25 September 1926 and the United Nations Supplementary
Convention of 7 September 1956. [Italics added.]  

4 Article 17 of the United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances, signed at Vienna on 20 December 1988, deals with illicit traffic on the seas. It reserves the
jurisdiction of the flag State.
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internal legislation recognises as a general rule the principle of the prosecution of
offences committed abroad, should be punishable in the same way as if the offence had
been committed in the territory of that country”. But it made that obligation subject to
various conditions.5

A similar approach was taken by the Single Convention on Narcotic Drugs of 30
March 1961 and by the United Nations Convention on Psychotropic Substances of 21
February 1971, both of which make certain provisions subject to “the constitutional
limitations of a Party, its legal system and domestic law”. There is no provision
governing the jurisdiction of national courts in any of these conventions, or for that
matter in the Geneva Conventions of 1949.

7. A further step was taken in this direction beginning in 1970 in connection with
the fight against international terrorism. To that end, States established a novel
mechanism: compulsory, albeit subsidiary, universal jurisdiction. 

This fundamental innovation was effected by The Hague Convention for the
Suppression of Unlawful Seizure of Aircraft of 16 December 1970. The Convention
places an obligation on the State in whose territory the perpetrator of the crime takes
refuge to extradite or prosecute him. But this would have been insufficient if the
Convention had not at the same time placed the States parties under an obligation to
establish their jurisdiction for that purpose. Thus, Article 4, paragraph 2, of the
Convention provides:

Each Contracting State shall . . . take such measures as may be necessary
to establish its jurisdiction over the offence in the case where the alleged
offender is present in its territory and it does not extradite him pursuant to
[the Convention].

This provision marked a turning point, of which The Hague Conference was
moreover conscious. From then on, the obligation to prosecute was no longer conditional
on the existence of jurisdiction, but rather jurisdiction itself had to be established in order
to make prosecution possible.

8. The system as thus adopted was repeated with some minor variations in a large
number of conventions: the Montreal Convention for the Suppression of Unlawful Acts
against the Safety of Civil Aviation of 23 September 1971; the New York Convention on
the Prevention and Punishment of Crimes against Internationally Protected Persons,
including Diplomatic Agents, of 14 December 1973; the New York Convention Against
the Taking of Hostages of 17 December 1979; the Vienna Convention on the Physical
Protection of Nuclear Materials of 3 March 1980; the New York Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment of 10
December 1984; the Montreal Protocol of 24 February 1988 concerning acts of violence
at airports; the Rome Convention for the Suppression of Unlawful Acts Against the
Safety of Maritime Navigation of 10 March 1988; the Protocol of the same date
concerning the safety of platforms located on the continental shelf; the Vienna
Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances of 20
December 1988; the New York Convention for the Suppression of Terrorist Bombings of
                                                          
5 LEAGUE OF NATIONS TREATY SERIES (LNTS), Vol. 112, p. 371. 
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15 December 1997; and finally the New York Convention for the Suppression of the
Financing of Terrorism of 9 December 1999.

9. Thus, a system corresponding to the doctrines espoused long ago by Grotius
was [for the first time] set up by treaty. Whenever the perpetrator of any of the offences
covered by these conventions is found in the territory of a State, that State is under an
obligation to arrest him, and then extradite or prosecute. It must have first conferred
jurisdiction on its courts to try him if he is not extradited. Thus, universal punishment of
the offences in question is assured, as the perpetrators are denied refuge in all States. 

By contrast, none of these texts has contemplated establishing jurisdiction over
offences committed abroad by foreigners against foreigners when the perpetrator is not
present in the territory of the State in question. Universal jurisdiction in absentia is
unknown to international conventional law.

10. Thus, in the absence of conventional provisions, Belgium, both in its written
Memorial and in oral argument, relies essentially on this point on international customary
law.

11. In this connection, Belgium cites the development of international criminal
courts. But this development was precisely in order to provide a remedy for the
deficiencies of national courts, and the rules governing the jurisdiction of international
courts as laid down by treaty or by the Security Council of course have no effect upon the
jurisdiction of national courts.

12. Hence, Belgium essentially seeks to justify its position by relying on the
practice of States and their opinio juris. However, the national legislation and
jurisprudence cited in the case file do not support the Belgian argument, and I will give
some topical examples of this.

In France, Article 689-I of the Code of Criminal Procedure provides:

Pursuant to the international conventions referred to in the following
articles15, any person, if present in France, may be prosecuted and tried
by the French courts if that person has committed outside the territory of
the Republic one of the offences specified in those articles.

Two Laws . . . concerning certain crimes committed in the former Yugoslavia and
in Rwanda extended the jurisdiction of the French courts to such crimes where, again, the
presumed author of the offence is found in French territory.6 Moreover, the French Court
of Cassation has interpreted Article 689-I restrictively, holding that, “in the absence of
any direct effect of the four Geneva Conventions in regard to search and prosecution of
the perpetrators of grave breaches, Article 689 of the Code of Criminal Procedure cannot
be applied” in relation to the perpetrators of grave breaches of those Conventions found
on French territory7

                                                          
6 For the application of this latter Law, see Court of Cassation, Criminal Chamber, 6 January 1998,
Munyeshyaka. 

7 Court of Cassation, Criminal Chamber, 26 March 1996, No. 132, Javor.
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In Germany, the Criminal Code (Strafgesetzbuch) contains . . . provisions
permitting the prosecution in certain circumstances of crimes committed abroad. And
indeed in a case of genocide (Tadiæ) the German Federal Supreme Court
(Bundesgerichtshof) recalled that: “German criminal law is applicable pursuant to section
6, paragraph 1, to an act of genocide committed abroad independently of the law of the
territorial State (principle of so-called universal jurisdiction)”. The Court added,
however, that “a condition precedent is that international law does not prohibit such
action”; it is only, moreover, where there exists in the case in question a “link”
legitimizing prosecution in Germany “that it is possible to apply German criminal law to
the conduct of a foreigner abroad. In the absence of such a link with the forum State,
prosecution would violate the principle of non-interference, under which every State is
required to respect the sovereignty of other States”.8 In that case, the Federal Court held
that there was such a link by reason of the fact that the accused had been voluntarily
residing for some months in Germany, that he had established his centre of interests there
and that he had been arrested on German territory [otherwise resulting in a prohibited
trial in absentia]. 

The Netherlands Supreme Court (Hoge Raad) was faced with comparable
problems in the Bouterse case. It noted that the Dutch legislation adopted to implement
The Hague and Montreal Conventions of 1970 and 1971 only gave the Dutch courts
jurisdiction in respect of offences committed abroad if “the accused was found in the
Netherlands”. It concluded from this that the same applied in the case of the 1984
Convention against Torture, even though no such specific provision had been included in
the legislation implementing that Convention. It accordingly held that prosecution in the
Netherlands for acts of torture committed abroad was possible only

if one of the conditions of connection provided for in that Convention for
the   establishment of jurisdiction was satisfied, for example if the accused
or the victim was Dutch or fell to be regarded as such, or if the accused
was on Dutch territory at the time of his arrest.9

Numbers of other examples could be given, and the only country whose
legislation and jurisprudence appear clearly to go the other way is the State of Israel,
which in this field obviously constitutes a very special case.

To conclude, I cannot do better than quote what Lord Slynn of Hadley had to say
on this point in the first Pinochet case:

It does not seem . . . that it has been shown that there is any State practice
or general consensus let alone a widely supported convention that all
crimes against international law should be justiciable in National Courts
on the basis of the universality of jurisdiction . . . That international law
crimes should be tried before international tribunals or in the perpetrator’s

                                                          
8 Bundesgerichtshof, 13 February 1994, 1 Bgs 100.94, in Neue Zeitschrift für Strafrecht 1994, pp. 232-
233. . . . 

9 Hoge Raad, 18 September 2001, Bouterse, para. 8.5. . . .
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own state is one thing; that they should be impleaded without regard to a
long established customary international law rule in the Courts of other
states is another . . . The fact even that an act is recognised as a crime
under international law does not mean that the Courts of all States have
jurisdiction to try it . . . There is no universality of jurisdiction for crimes
against international law . . .”10 

In other words, international law knows only one true case of universal
jurisdiction: piracy. Further, a number of international conventions provide for the
establishment of subsidiary universal jurisdiction for purposes of the trial of certain
offenders arrested on national territory and not extradited to a foreign country. Universal
jurisdiction in absentia as applied in the present case is unknown to international law.

. . .
16. States primarily exercise their criminal jurisdiction on their own territory. In

classic international law, they normally have jurisdiction in respect of an offence
committed abroad only if the offender, or at least the victim, is of their nationality, or if
the crime threatens their internal or external security. Additionally, they may exercise
jurisdiction in cases of piracy and in the situations of subsidiary universal jurisdiction
provided for by various conventions if the offender is present on their territory. But apart
from these cases, international law does not accept universal jurisdiction; still less does it
accept universal jurisdiction in absentia.

. . .
17. . . . The same applies as regards the proceedings for crimes against humanity.

No international convention, apart from the Rome Convention of 17 July 1998 . . . deals
with the prosecution of such crimes. Thus the Belgian judge, no doubt aware of this
problem, felt himself entitled in his warrant to cite the Convention against Torture of 10
December 1984. But it is not permissible in criminal proceedings to reason by analogy. . .
. 

If the Court had addressed these questions, it seems to me that it ought therefore
to have found that the Belgian judge was wrong in holding himself competent to
prosecute Mr. Yerodia Ndombasi by relying on a universal jurisdiction incompatible with
international law.

. . .

‚ Notes and Questions
1. What is the essential objective of national criminal law, as indicated in this

opinion? Why did Judge Guillaume characterize Belgium’s legislation as exceeding the
permissible scope of international criminal law? Why was trial in absentia unacceptable
to Guillaume?

2. Was either the 1949 Geneva Convention, or the 1984 Torture Convention, the
first treaty to provide expressly for universal jurisdiction? If not, what treaty did do that? 

3. Note how, once again, we see an opinion which traces State practice to find
evidence of Customary International Law. Judge Guillaume thus reviews the laws of
                                                          
10 House of Lords, 25 November 1998, R. v. Bartle; ex parte Pinochet [italics added]. 
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France, Germany, and the Netherlands as support for his position that none of them
provide for universal criminal jurisdiction, as did Belgium. Why are national authorities
reluctant to apply universal jurisdiction, as done by Belgium?  

4. Judge Guillaume refers to Israel: (a) as the only other nation to apply universal
jurisdiction like Belgium; and (b) as a “special case.” Review the various bases of
criminal jurisdiction in this section of the book, to see why Israel had no other choice to
prosecute for crimes committed during the Holocaust. 

5. Is Judge Guillaume saying that universal jurisdiction is a bad thing?
Unavailable in other cases where a State wishes to exercise jurisdiction on this basis?
What, then, is gist his Separate Opinion? 

6. Belgium restricted the legislation addressed in this case in the following year,
when a new government was sworn in. In May 2003, the Belgian modification still
provided for universal jurisdiction in its 2003 Genocide Act. The current statute provides
as follows: 

in the concrete circumstances of the matter, it [such a prosecution]
results that, in the interest of the administration of justice, and in respect of
Belgium’s international obligations, this matter should be brought either
before international tribunals, or before a tribunal in a place where the acts
were committed, or before the tribunals of a State in which the offender is
a national or where he may be found, and as long as this [non-Belgian]
tribunal is competent, independent impartial, and fair.

This amendment also led to the Belgian Court of Cassation’s trumping of the
2002 Belgian Court of Appeals decision that had authorized a trial in absentia of Israel’s
Prime Minister, Ariel Sharon. Although the genocide Treaty provides that individuals
may be prosecuted, regardless of their official capacity, Art. VII of that treaty authorizes
prosecution only where the acts were committed, or in an international tribunal. The
absence of an express provision for third States, like Belgium, to prosecute precluded this
exercise of territorial jurisdiction in Belgium. H.S.A. v. S.A., No. P.02.1139.F1 (Feb. 12,
2003).

7. Succinct but comprehensive analyses of the Belgian legislation are available in: 

• S. Smis & K. Van der Borght, Belgian Law concerning The Punishment of
Grave Breaches of International Humanitarian Law: A Contested Law with Uncontested
Objectives, ASIL Insight No 112 (July 2003), available at:
<http://www.asil.org/insights/insigh112.htm> 

• S. Murphy, International Criminal Law: U.S. Reaction to Belgian Universal
Jurisdiction Law, 97 AMER J. INT’L L. 984 (2003); 

• N. Roht-Arriaza, The Pinochet Effect: Transnational Justice in the Age of
Human Rights (Philadelphia: Univ. Penn. Press, 2004); and   

• A. Legido, Spanish Practice in the Area of Universal Jurisdiction, VIII SPANISH
YEARBOOK INT’L L. 17 (2005).  


