NUWESRA v. MERRILL LYNCH, FENNER & SMITH, INC.
United States Court of Appeals, Second Circuit (1999).
174 F.3d 87.

Editor’s Note: My inquiry about the rationale for choosing the 8" ed Hadges case (casebook, p.
587) was not very satisfying. Its retention in the 9™ ed—in what is generally a great casebook—
led me to choose another case, which has been cited positively 146 times as of June 20, 2006.
Many states, including California, have expressly “federalized” their versions of FRCP 11—
which first appeared in the FRCP in 1983. Read Rule 11 closely—especially as you work your
way through the following case.

This is a critically important area of civil procedure, in addition to the likelihood of its
appearing on the bar, and later affecting every pleading you file as a plaintiff or defendant. It is
also a good trial practice case, and one of the very few you will see (before taking upper division
electives—hint, hint) regarding the availability of attorneys’ fees to finance litigation.

Minor editorial enhancements have been added to the text, without so indicating. You
will hopefully note that the longer cases in this course do not suffer from the impediment of
many 1L civ pro cases—which are so short, that one can barely ascertain how to apply the rule at
hand:

Court’s Opinion: PER CURIAM

Attorney Lee Nuwesra (“appellant”) appeals from an order of the United States District
Court for the Southern District of New York sanctioning him under Fed.R.Civ.P. 11(c)(1)(B).
Appellant represented plaintiff Ernesto Forbes in his unsuccessful lawsuit * * * . Following a
bench trial, the district court dismissed all of plaintiff's claims and ordered appellant to pay
attorneys’ fees of $25,000 to defendants pursuant to Fed.R.Civ.P. 11(c)(1)(B). We hold that the
district court improperly imposed sanctions * * * . We therefore vacate the district court’s
sanctions order and remand for further proceedings.

BACKGROUND
A. Plaintiff's Termination

Plaintiff alleged that in late summer or early fall of 1992, while he was working as a
processing clerk in Merrill Lynch’s messenger service center, he learned through an anonymous
test that he was infected with the Human Immunodeficiency Virus (“HIV”). Plaintiff claimed
that in October 1992, he informed his immediate supervisor, D’ Apuzzo, of his medical
condition, and as a result, “her attitude toward [him] soured and [his] work environment
gradually became intolerable.” * * * In particular, D’ Apuzzo allegedly reassigned many of
plaintiff’s duties to other employees, excluded plaintiff from meetings in or entry to her office,
sprayed disinfectant in her office and on telephones used by plaintiff, asked the cleaning staff to
use disinfectant when cleaning plaintiff’s work area, made derogatory statements about gay
people and people with AIDS in plaintiff’s presence, commented to plaintiff that he looked thin,
“repeatedly screamed at [plaintiff] in front of vendors and other employees and instigated fights
and arguments,” falsely accused plaintiff of improperly borrowing money from a vendor, and
asked plaintiff’s co-workers whether plaintiff was gay and whether he had made sexual advances
toward them.

In January 1993, plaintiff claimed he informed D’ Apuzzo’s supervisor, DiBiase, that he
was having difficulty working with D’ Apuzzo. DiBiase allegedly acknowledged that he was
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aware of plaintiff’s medical status and promised to intervene, but never did. On April 20, 1993,
D’ Apuzzo issued a ninety-day probation notice indicating that plaintiff was “unable or unwilling
to work™ with her. Plaintiff maintained that he later spoke to Merrill Lynch’s Director of Human
Resources, Nick DiGirolamo, about “the intolerable conditions he was enduring at his job” and
requested a transfer to another department. On September 13, 1993, DiBiase instead called
plaintiff into his office and told him he was fired for “insubordination.”

B. Administrative Proceedings
In February 1994, plaintiff filed dual complaints with the New York City Commission on
Human Rights (“NYCCHR”) and the Equal Employment Opportunity Commission (“EEOC”)
* %% In July 1994, plaintiff approached the Gay Men’s Health Crisis (“GMHC”) seeking legal
representation. The GMHC was of the view that plaintiff “presented a credible claim of HIV
discrimination” and agreed to represent him in the administrative proceedings.

On February 23, 1995, the NYCCHR * * * found that

[t]he investigation did not support complainant's allegations. The investigation revealed
that complainant committed several acts of misconduct and performed his job
responsibilities poorly. It was because of his performance problems that complainant was
disciplined and eventually terminated * * * .

Plaintiff timely sought review of this determination, and * * * the NYCCHR reaffirmed
its original decision dismissing plaintiff’s complaint.

C. District Court Proceedings

In July 1995, the GMHC * * * referred plaintiff's case to appellant, who agreed to
represent plaintiff on a contingency fee basis. Appellant subsequently filed a complaint on
plaintiff's behalf in federal district court alleging that defendants had violated the ADA
[American’s with Disabilities Act] and state law by terminating plaintiff’s employment on the
basis of his disability. After the parties conducted discovery, the district court held a three-day
bench trial in October 1997. At the close of plaintiff’s evidence, which included his own
testimony, the court found that “leaving aside completely the issue of credibility,” plaintiff had
established a prima facie case of discrimination. Defendants then attempted to establish a
legitimate nondiscriminatory reason for firing plaintiff by presenting witnesses * * * who
testified that plaintiff was fired for insubordination. These witnesses also testified that they were
not aware of plaintiff’s medical condition until after he filed his [post-termination] administrative
complaints. In his summation, defense counsel argued that the first record of plaintiff’s medical
condition was an HIV test conducted in June 1993, two months after plaintiff had been placed on
probation.

At the close of the bench trial, the court dismissed plaintiff’s remaining claims, finding
that “[t]here ha[d] been a total failure of proof on the part of plaintiff as to his claimed disability
or claimed perceived disability and defendants’ knowledge of same.” The court further stated:

If there is going to be a claim for counsel fees by the prevailing party, the defendants,
they must submit [it] in the next thirty days * * * .



I think that counsel fees should be awarded in this case because it is the [c]ourt’s
view that there was no substance to this case to begin with, and the statute allows for the
recovery of counsel fees.

We also have in this court a rule prohibiting the filing of a complaint where there
is no real basis for the complaint. That appears to have been the case here. There has been
no [defendants’] application for a Rule 11 sanction, but I think that the awarding of
counsel fees can serve as a deter[r]ent to bringing this kind of claim, that is, a claim for
which there is no real proof, and no investigation apparently made of the facts prior to
filing this complaint.

Merrill Lynch subsequently submitted an affidavit of services detailing its legal fees and
expenses incurred in connection with the lawsuit, which totaled $234,045.66. No motion or
memorandum of law accompanied the affidavit. One week later, the court issued an order
scheduling “a hearing on the award of attorney’s fees” and inviting appellant to respond to
Merrill Lynch’s affidavit. The order further stated that “[t]he court will be awarding attorney’s
fees based on one or more of the following provisions: * * * Rule 11(c)(1)(B) F.R.C.P.; and the
inherent power of the district court to award attorney’s fees.” Appellant filed responsive papers,
and Merrill Lynch filed a reply. The court held a sanctions hearing * * * .

[T]he district court issued an order sanctioning appellant under Rule 11(c)(1)(B) and
ordering him to pay attorneys’ fees of $25,000 to defendants. The order stated that appellant

is not being sanctioned merely or even primarily for the complaint he filed but rather for
taking the case all the way to trial; he is being sanctioned for his ongoing failure to make
reasonable inquiries in the papers he filed before the court, from the complaint onward.
His pre-trial memorandum, submitted after the close of discovery, reiterated many of the
problematic assertions in the case and contained some important omissions.

The district court cited four specific grounds for its sanctions award. First, the court
faulted appellant for failing to ascertain the exact nature of his client’s disability. The court noted
that plaintiff had asserted in the complaint and pretrial order that he was HIV-positive, but had
testified at trial that he had AIDS. The court was also troubled that appellant had suggested at
trial that HIV and AIDS were equivalent. Although the court observed that “there is some
inconsistent parlance in how AIDS is defined,” and that “the medical community and society at
large did not immediately delineate HIV and AIDS,” the court concluded that “it is clearly
problematic for a lawyer bringing ADA cases to stand in a courtroom in 1997 and suggest that
HIV and AIDS are in fact the same thing.”

Second, the district court sanctioned appellant for failing to investigate precisely when
plaintiff learned of his medical condition. In particular, the court noted the absence of any
documentary [trial] evidence supporting plaintiff’s allegation that he tested positive for HIV
either in August 1992, as the complaint alleged, or in October 1992, as plaintiff testified at trial.
At the sanctions hearing, appellant had asserted that no documentary evidence of this test existed
because plaintiff had been tested anonymously, could not recall the name or location of the
testing service, and had received his test results by telephone. * * * .

Third, the district court determined that appellant did not reasonably investigate whether,
when and under what circumstances plaintiff informed his supervisors about his HIV or AIDS
status, which the court characterized as “a crucial omission given that the employer’s notice was
the crux of the case.” The court was particularly troubled by certain inconsistencies in plaintiff’s
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complaint, deposition testimony, pretrial submissions and trial testimony concerning when and to
whom * * * plaintiff revealed his medical condition.

Finally, the district court concluded that the NYCCHR’s [administrative] no probable
cause determination was an “extremely relevant circumstance,” which, together with plaintiff’s
inability to produce evidence to support key aspects of his claim, “should have caused
[appellant] to proceed with extra caution, or, better yet, not to proceed at all.”

This appeal followed.

DISCUSSION
* * % Appellant contends that the district court abused its discretion by, among other
things, failing to give him adequate notice and a reasonable opportunity to respond before
imposing sanctions, and awarding attorneys' fees to defendants sua sponte under Rule
11(c)(1)(B). We address these contentions in turn.

A. Notice and Opportunity to Be Heard

“[D]ue process requires that courts provide notice and an opportunity to be heard before
imposing any kind of sanctions.” Rule 11 itself requires that sanctions be imposed only “after
notice and a reasonable opportunity to respond.” Fed.R.Civ.P. 11(c); see also advisory
committee's note to 1993 amendments (“Explicit provision is made for litigants to be provided
notice of the alleged violation and an opportunity to respond before sanctions are imposed.”).

In particular, “a sanctioned attorney must receive specific notice of the conduct alleged to
be sanctionable and the standard by which that conduct will be assessed, and an opportunity to
be heard on that matter.” “The purpose of particularized notice is to put counsel ‘on notice as to
the particular factors that he must address if he is to avoid sanctions.” ” Accordingly, Rule 11
requires that the court, before imposing sanctions sua sponte, “‘enter an order describing the
specific conduct that appears to violate [the rule] and directing [the] attorney * * * to show cause
why it has not violated [the rule] with respect thereto.” Fed.R.Civ.P. 11(c)(1)(B).

The district court's orders in this case failed to apprise appellant of the specific conduct
alleged to be sanctionable. The court's written order stated only that “[t]he court will be awarding
attorney's fees based on one or more of the following provisions: 42 U.S.C. § 12205; 28 U.S.C. §
1927; Rule 11(c)(1)(B) F.R.C.P.; and the inherent power of the district court to award attorney’s
fees.” Although this order notified appellant of the possible legal bases for a fee award, it failed
to apprise him of the particular conduct for which the court was considering imposing sanctions.

The district judge’s statements from the bench at the end of the trial were similarly
deficient.” Those statements referred only to conduct leading up to and including the filing of the
complaint: [see p.3 (above) trial court quotes] * * * . The judge’s statements at the end of the
trial therefore failed to identify the specific conduct for which appellant was ultimately
sanctioned, and thus failed to “put [appellant] on notice as to the particular factors that he
[needed to] address * * * to avoid sanctions.”

The district court also failed to give appellant “a reasonable opportunity to respond”
before imposing sanctions. See Fed.R.Civ.P. 11(c). During the sanctions hearing, the court

? We assume, without deciding, that a judge’s statements on the record could satisfy the requirements of
Fed.R.Civ.P. 11(c)(1)(B) in the absence of a written order to show cause. But c¢f. Fed.R.Civ.P. 11(c)(1)(B) (“On its
own initiative, the court may enter an order describing the specific conduct that appears to violate subdivision (b)
and directing an attorney, law firm, or party to show cause why it has not violated subdivision (b) with respect
thereto.”)
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questioned appellant concerning the nature and extent of his pre-filing investigation® and his
knowledge of the NYCCHR’s no probable cause determination.” The court did not, however,
address other specific instances of conduct for which it later sanctioned appellant. For example,
the court did not address appellant’s putative failure to ascertain whether plaintiff had HIV or
AIDS?” or his failure to investigate defendants’ knowledge of plaintiff’s disability.® Because these
alleged failures “w[ere] not explicitly raised during the hearing,” appellant “was not sufficiently
put on notice that this was his opportunity to defend himself against th[ese] charge [s].” In our
view, appellant was thus entitled to “a more focused hearing before sanctions were imposed.”

B. Attorneys’ Fees under Rule 11
Under Rule 11(c), a court may impose sanctions either by [a party’s] motion, see Rule
11(c)(1)(A), or on its own initiative, see Rule 11(c)(1)(B). Rule 11(c), however, also limits the
types of sanctions that may be imposed for violation of the rule as follows:

A sanction imposed for violation of this rule shall be limited to what is sufficient to deter
repetition of such conduct or comparable conduct by others similarly situated * * * .
[T]he sanction may consist of, or include, directives of a nonmonetary nature, an order to
pay a penalty into court, or, if imposed on motion and warranted for effective deterrence,
an order directing payment to the movant of some or all of the reasonable attorneys’ fees
and other expenses incurred as a direct result of the violation.

Fed.R.Civ.P. 11(c)(2) (emphasis added). As the italicized language indicates, a court may
award attorneys’ fees under Rule 11 only “if imposed on motion” under Rule 11(c)(1)(A). By its
terms, the rule thus precludes a court from awarding attorneys’ fees on its own initiative. See
Fed.R.Civ.P. 11 advisory committee’s note to 1993 amendments (“The revision [to subsection
(c) ] provides that a monetary sanction imposed after a court-initiated show cause order be
limited to a penalty payable to the court.”); [case citation omitted 6] (“[ W]here sanctions are
imposed under Rule 11(c)(1)(B) by a district court on its own initiative, * * * the award of
attorney’s fees * * * [does not] constitute a valid sanction.”).

3 Appellant informed the court that before filing the complaint, he met with plaintiff on at least three occasions,
reviewed plaintiff’s “extensive file,” consulted plaintiff's former attorney at the GMHC (who had investigated
plaintiff's claims and found them to be credible), and interviewed at least thee non-party witnesses (including two
ministers) to whom plaintiff had revealed his HIV status as of late 1992.

* We have noted that “employment-agency determinations ‘are not homogeneous products; they vary greatly in

quality and factual detail.” ” * * * We have seen many employment discrimination cases in which plaintiffs
established liability at trial after an agency finding of no probable cause.

> The record reveals that appellant proffered expert medical testimony at trial to explain the relationship between
HIV and AIDS. According to appellant's proffer, this testimony would have demonstrated that plaintiff qualified as
having AIDS based on his June 1993 HIV test. Appellant argued to the district court, moreover, that proof of actual
disability was not required in a case alleging discrimination based on a perceived disability.

® The record reveals that from the complaint onward, plaintiff consistently averred that he told D’ Apuzzo, his
immediate supervisor, about his HIV/AIDS status before the allegedly discriminatory treatment began. In addition,
the pretrial order and pretrial memorandum both asserted that DiBiase, the supervisor who ultimately fired plaintiff,
acknowledged that he was aware of plaintiff's medical status prior to his discharge.
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Defendants did not move for sanctions in this case. The court, not defendants, raised the
issue of sanctions at the end of the trial and later issued a written order setting forth the grounds
it was considering for the imposition of sanctions. Defendants ask this Court to treat Merrill
Lynch’s affidavit of services and reply affidavit as a motion for sanctions under Rule
11(c)(1)(A). A motion for sanctions, however, must “be made separately from other motions or
requests” and must “describe the specific conduct alleged to violate [the rule].” Fed.R.Civ.P.
LI(e)(1)(A). * * *

We conclude that the district court sanctioned appellant on its own initiative rather than
by motion. Because Rule 11(c)(2) permits a court to award attorneys' fees only by motion, the
district court had no authority to do so sua sponte. We also have concerns about the evidentiary
basis for the court's sanctions order based on the fuller record that appellant has developed on
appeal. See footnotes 3-6, supra. We trust, however, that the experienced [damning with feigned
praise?] district court judge will, on remand, consider this fuller record in deciding whether to
reinitiate sanctions proceedings under Rule 11(c)(1)(B).

CONCLUSION
We hold that the district court improperly sanctioned appellant without giving him
adequate notice and a reasonable opportunity to respond, and had no authority under Rule
11(c)(1)(B) to award attorneys’ fees to defendants sua sponte. For the reasons discussed, we
vacate the district court’s sanctions order and remand for further proceedings in the district
court’s discretion.



